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No. 07-18-00028-CR 
 
 TO THE COURT OF CRIMINAL APPEALS 
 
 OF THE STATE OF TEXAS 
 
JEREMY DAVID SPIELBAUER,   

       
Appellant 

V. 
 
THE STATE OF TEXAS,    

        
Appellee 

 
 * * * * * 
 
 STATE=S PETITION FOR DISCRETIONARY REVIEW 
 
 * * * * * 
 
TO THE HONORABLE COURT OF APPEALS: 
 

Comes now, the State of Texas, by and through the duly elected Criminal 

District Attorney of Randall County, Texas and respectfully urges this Court to grant 

discretionary review of the above-named cause, pursuant to the rules of appellate 

procedure. 

 STATEMENT REGARDING ORAL ARGUMENT 

The State requests oral argument.  The Seventh Court of Appeals has 

sanctioned a novel method of statutory jury disqualification.  Argument on the facts 

giving rise to the court of appeals’ ruling will clarify the level of deference 
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attributable to trial court rulings concerning qualification for jury service, to the 

considerable benefit of the bench and appellate bar. 

 STATEMENT OF THE CASE 

Appellant was indicted for the felony offense of capital murder.  The jury, 

after having received testimony from 49 witnesses and 287 exhibits over the course 

of eleven days, found Appellant guilty of the lesser included offense of murder and 

assessed his sentence at life imprisonment and a fine of $10,000.  Appellant filed a 

motion for new trial which was overruled by operation of law.  He duly perfected 

his appeal to the Seventh Court of Appeals at Amarillo, Texas. 

   PROCEDURAL HISTORY 

On January 22, 2020, the court of appeals reversed Appellant’s conviction in 

a published opinion. (See Appendix - court of appeal=s slip opinion).  The State filed 

its motion for rehearing on February 4, 2020 which was denied on February 21, 

2020.  The State=s petition is due on March 23, 2020. 
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 GROUND OF REVIEW 

Can written responses in a juror questionnaire, standing alone,  
establish a challenge for cause when based upon an inaccurately 
worded statutory ground for cause? 
 
The court of appeals holding that the trial court’s denial of two such 
challenges constituted an abuse of discretion is erroneous because 

 
• it assumed without discussion that a written 

questionnaire constitutes part of the formal voir 
dire in direct contravention of controlling Court of 
Criminal Appeals precedent; 
 

• it validated a defendant’s challenges based on an 
inaccurate, incomplete recitation of art. 
35.16(a)(10) inquiry; 
 

• it failed to conduct an examination of the entire 
juror questionnaires which demonstrated that both 
challenged veniremembers provided written 
answers that either contradicted or conflicted with 
their affirmative response to the art. 35.16(a)(10) 
inquiry and 
 

• it assumed that an affirmative response to a written 
art. 35.16(a)(10) inquiry prohibited any interaction 
between the court, the parties and the 
venirepersons. 

  
 ARGUMENT AND AUTHORITIES 

 Everybody agreed that using a juror questionnaire would help the parties when 

it came time to pick a jury for Appellant’s high-profile trial.  The agreed 

questionnaire inquired into the potential juror’s age, marital status, children, 

education and occupation, the sort of information normally provided to the parties 
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pursuant to statute.  It also contained a number of open-ended questions which 

attempted to gauge a prospective juror’s views on a number of topics related to the 

administration of criminal justice, such as burden of proof, presumption of 

innocence, basing one’s verdict on evidence received in court.  Two of these 

questions inquired whether a prospective juror had heard anything about the case 

from any source, what that information consisted of and finally, whether, as a result 

of exposure to this information, he or she had formed an “opinion” about Appellant’s 

guilt or innocence “as would influence [them] in finding a verdict.” [1]  

After the parties had been provided the opportunity to review all of the 

completed questionnaires and before the entire panel was seated for formal voir dire 

examination, Appellant’s counsel alerted the trial court that six veniremembers had 

indicated in their written questionnaires that they held pre-determined opinions of 

Appellant’s guilt or innocence which “would influence [them] in finding a verdict.”  

Counsel moved to exclude these six individuals from the jury selection process 

because their written affirmative answers to the second question of the art. 35.16 

inquiry “automatically disqualified” them from jury service. He further argued that 

because jury questionnaires constituted a formal part of the voir dire, the written 

affirmative response to the second question triggered the mandatory discharge “and 

you are not to ask them any further questions.” See TEX. CODE CRIM. PROC. art. 

                                                 
1 Copies of the juror questionnaires are attached to this Petition for the benefit of the Court and its staff. 
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35.16(a)(10).  In other words, no live questioning could be allowed.  The prosecutor 

responded that live questioning of the subject veniremembers was reasonable 

because some might end up saying things like “that is not something I was trying to 

say” or that the prospective juror might accidently mark a wrong square on one of 

the questionnaire inquiries.   

The trial court overruled Appellant’s objection and engaged in or permitted 

live questioning by the parties.  It granted three defensive challenges for cause, 

discharged a fourth on an agreed 35.16 challenge but overruled Appellant’s 

challenges to veniremembers Freethy and Havlik.  These challenges were based 

solely on the written, affirmative answers to the second question of the 35.16(a)(10) 

two-part inquiry contained in the jury questionnaire.  During their brief individual 

examination, Freethy said that he “made a mistake” on the questionnaire when 

responding to the art. 35.16 inquiry and Havlik stated that he “read the question 

wrong.” (R.R. 3:15,17)  Trial counsel, after completion of this voir dire examination, 

reiterated his challenges for cause as to both Freethy and Havlik “based upon [their] 

answer on the questionnaire.” (R.R. 3:16,18) 

The court of appeals reversed the trial court’s overruling of Appellant’s two 

challenges for cause, finding an abuse of discretion.[2]  The court of appeals erred 

                                                 
2 The appeals court’s opinion bases its decision to reverse Appellant’s conviction on the trial court’s 

overruling of Appellant’s two challenges to Freethy and Havlik which it described as “an abuse of discretion.” 
Whereas the court devoted fourth-fifths of the opinion to its account of the proceedings before the trial court 
concerning the venirpersons’ affirmative responses to the questionnaires and error preservation, there are only two 
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in four significant ways: first, it assumed that a written juror questionnaire 

constitutes a part of formal voir dire, the data from which can form the sole basis of 

a challenge to a juror’s fitness to serve; second, it sanctioned a challenge for cause 

based on an inaccurately worded statutory ground for cause; third, it failed to apply 

the proper standard of review when it refused to conduct an examination of the entire 

juror questionnaires and fourth, it assumed that an affirmative response to a written 

art. 35.16(a)(10) inquiry prohibited any interaction between the court, the parties and 

the venirepersons.   

Never before has an appellate court found an abuse of discretion because a 

trial court denied a challenge based on nothing more than a single, isolated response 

in a juror questionnaire.  The State submits the Amarillo court’s conclusion is in 

stark conflict with prevailing Court of Criminal Appeals precedent.  Succinct 

discussion of this precedent demonstrates that the lower court’s finding of abuse of 

discretion has no support in the record or at law.  This alone is sufficient to merit 

review by this Court.  Yet, there is more.  If this novel interpretation of art. 35.16 is 

allowed to stand, trial judges may very well be hesitant to allow written 

                                                 
references which seem to address the merits of Appellant’s argument: on page 1 where it sustains Appellant’s point 
on appeal, describing the trial court’s ruling as an “abuse of discretion” and on page 19 where Appellant’s challenges 
are described as having been “erroneously denied.”  Noticeably absent is any substantive discussion why the trial 
court’s denial of Appellant’s challenges for cause was, in fact, erroneous or why that ruling constituted an abuse of 
discretion.  Though there is a paucity of analysis on these point, the appellate court’s conclusion necessarily rests upon 
its holding that an affirmative response to an art. 35.16 inquiry in a juror questionnaire triggers the mandatory dismissal 
of a prospective juror. Additionally, the opinion seems to hold that the trial court’s live interaction with the 
veniremembers to resolve ambiguity or contradictions pertaining to the entirety of the prospective juror’s 
questionnaire is necessarily an abuse of discretion. For the reasons expressed above, the State takes issue with both of 
these holdings.       
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questionnaires on any topic and certainly on the issue of prejudgment due to pretrial 

publicity, which is precisely the circumstance in which juror questionnaires are most 

beneficial to the court and the advocate.  In consideration of this regrettable, 

foreseeable consequence and of what has already been stated, this Court should grant 

review.  

Juror questionnaires do not constitute part of voir dire 

 While written questionnaires can provide a wealth of demographic data, they 

are far from the most reliable methods to collect other types of information because 

they force counsel to engage in impermissible, ill-informed speculation and 

assumptions about attitudes and opinions. Gonzales v. State, 3 S.W.3d 915, 917 

(Tex.Crim.App. 1999).  This Court has cautioned the practitioner that “written 

questions are by nature vulnerable to misinterpretation – even questions that appear 

to be subject to only one interpretation.” Id. Thus, trial courts and participants have 

been put on notice dating back twenty years that they cannot rely solely on a written 

answer provided in a juror questionnaire upon which to supply information that the 

parties might deem material. Id.  Considered helpful in conducting voir dire, juror 

questionnaires do not constitute a formal part of voir dire. Garza v. State, 7 S.W.3d 

164, 166 (Tex.Crim.App. 1999).  

These observations and holdings informed this Court’s firm conclusion that 

reliance on the written answer contained in a juror questionnaire can never constitute 
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the basis of a valid challenge for cause under art. 35.16(a)(10). Newbury v. State, 

135 S.W.3d 22, 30 (Tex.Crim.App. 2004); see also Cade v. State, No. AP-76,883  

*71 (Tex. Crim.App. February 25, 2015) (do not publish); Johnson v. State, No. AP-

77,030 *45-46 (Tex.Crim.App. November 18, 2015) (do not publish) (holding that 

it was clearly in the trial court’s discretion to overrule the defendant’s challenges 

which were based solely and exclusively on the venireperson’s affirmative answer 

to the 35.16 inquiry in the juror questionnaire). 

 Therefore, the lower court’s implicit holding that Appellant’s challenge for 

cause based solely on the veniremember’s written to the art. 35.16(a)(10) inquiry 

had merit or that the trial court abused its discretion by overruling these challenges 

is in irreconcilable conflict with this Court’s prior holdings.  Review of this holding 

should be granted for this reason. 

Appellant could not invoke art. 35.16(a)(10) because he  
did not establish that either veniremember had a “conclusion” 

about Appellant’s guilt or innocence 
 
 Article 35.16(a)(10) imposes a restriction on the trial court’s discretion by 

prescribing questions that must be asked when a juror says that “there is established 

in the mind of a juror . . . a conclusion as to the guilt or innocence of the defendant.” 

Such a “juror shall first be asked, whether in his opinion, the conclusion so 

established will influence his verdict.”  If the prospective juror answers in the 

affirmative, then he or she “shall be discharged without further interrogation by 
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either party or the court.”  A negative response permits the parties to examine the 

prospective juror as to how the conclusion was formed and “to what extent it will 

affect the juror’s actions. . .”   

In the instant case, the questionnaire posed two questions. The first asked if 

the prospective juror thought he or she had heard about the case and to provide 

details and origin of data.   The second question asked the prospective juror if “based 

upon what you have heard, have you formed an opinion as to the guilt or innocence 

of Jeremy Spielbauer as would influence you in finding a verdict?”  Appellant claims 

that the prospective jurors’ affirmative responses to the second question triggered 

the automatic exclusion.  However, neither question was in compliance with the 

statute. 

 This Court has been here before. see Rodriguez v. State, No. AP-74,399, 2006 

WL 827833 * 8-9 (Tex.Crim.App. March 26, 2006) (do not publish).  There, the 

record showed that some veniremembers indicated in their juror questionnaires that 

they had “formed an opinion about the case.”  The defendant challenged these 

veniremembers, contending that their affirmative responses triggered an automatic 

discharge and that no further interrogation was permitted.  To buttress his assertion 

of trial court abuse of discretion, the defendant requested that the trial judge submit 

three questions drafted to elicit art. 35.16(a)(10) responses.  These series of 

questions, like the two actually included in subject questionnaire, failed to track the 
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specific language of the statute and in particular, failed to inquire whether the 

veniremember’s conclusion as to the guilt or innocence of the defendant would 

influence his or her verdict.   

A unanimous Court deemed the question whether “the opinion or belief would 

influence [venirepersons] in their verdict” was “significantly different” from the 

question that “the statute requires.” Id. * 7.  This observation, in turn, empowered 

the Court to hold that the trial court had the discretion to refuse those questions and 

did not abuse its discretion by refusing to excuse prospective jurors simply because 

of their answers in the written questionnaire, irrespective of the absence of the 

defendant’s proposed inquiries. Id. at * 7-8. 

 This Court’s heavy deference to the trial court in Rodriguez is instructive in 

this case.  Here, the trial court had before it a questionnaire which did not comply 

with the statute.  An affirmative response to the “opinion” question (#2) did not 

provide Appellant with a valid basis for a challenge just as it did not provide a valid 

one in Rodriguez.  Nor could the trial court have abused its discretion in overruling 

counsel’s challenge for cause based solely on the Freethy’s and Havlik’s written 

affirmative answer to the non-compliant inquiry.  The lower court’s finding that 

Appellant’s trial judge abused her discretion under these facts, when contrasted with 

that level of substantial deference extended to the Rodriguez trial court making 

similar rulings under essentially identical facts, compels this Court’s review.  
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The lower court misapplied the abuse of discretion 
standard of review by failing to look to the 

entire record to determine if there was 
sufficient evidence to support the ruling 

 
 A reviewing court will reverse a trial court’s ruling on a challenge for cause 

only if a clear abuse of discretion is evident. Colburn v. State, 966 S.W.2d 511, 517 

(Tex.Crim.App. 1998).  When a prospective juror’s answers are unclear, 

contradictory or vacillating, the reviewing court must accord deference to the trial 

court’s decision. Id.  Further, when reviewing a trial court’s decision to deny a 

challenge for cause, the reviewing courts must “look at the entire record to determine 

if there is sufficient evidence to support its ruling.” Davis v. State, 329 S.W.3d 798, 

807 (Tex.Crim.App. 2010); Feldman v. State, 71 S.W.3d 738, 743-45 

(Tex.Crim.App. 2002). 

 A finding of whether a juror is absolutely disqualified is a “question of fact to 

be resolved by the trial court in the first instance.” Gardner, 306 S.W.3d 274, 300-

301 (Tex.Crim.App. 2009); also see Hammond v. State, 799 S.W.2d 741, 744-45 

(Tex.Crim.App. 1990).  If the evidence is conflicting or contradictory, “the trial 

court has discretion to find, or for that matter, refuse to find facts such as would 

justify a challenge for cause.” Gardner at 300-301.  This Court has never held that 

a trial court is beholden to a particular response in a written questionnaire to the 

exclusion of other evidence before it. 

 In his questionnaire, Freethy checked off boxes pertaining to a series of 
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questions which indicated his agreement that an accused was entitled to the 

presumption of innocence and that a citizen accused should not be convicted on rank 

hearsay or what one reads or hears outside the courtroom.  He attested that he knew 

of nothing that would prevent him from serving as a juror in Appellant’s trial, that 

he would be absolutely fair to the State and Appellant and his verdict would be based 

solely on the evidence received from the witness stand.  Havlik’s answers were 

remarkably similar to Freethy’s. (see juror questionnaires, pages 2-4, attached) 

 It is an understatement merely to intone that these responses, taken together, 

conflict with the prospective jurors’ answers to the art. 35.16.  Yet, by holding that 

the trial court abused its discretion in denying a challenge for cause based solely on 

one discrete inquiry, the lower court necessarily decided that an entrenched rule – a 

trial court cannot abuse its discretion when making judgment calls in the face of 

conflicting answers – does not apply when the questionnaire incorporates an art. 

36.16 inquiry.  Such a determination is a significant deviation from the standard set 

by this Court’s established law. 

 That the reviewing court reached its conclusion without making its reasoning 

explicit, as it was invited to do in the State’s Motion For Rehearing, does not excuse 

its departure from precedent established by this Court. See Leming v. State, 493 

S.W.3d 552, 562 (Tex.Crim.App. 2016) (holding that the State, as the prevailing 

party at the trial court level and losing party on appeal, may raise additional theories 
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to uphold the trial court’s ruling).  That is, innovations in the abuse of discretion 

standard of review that result in the reversal of a murder conviction should occur 

only after adequate analysis of any applicable theory of law that may uphold the trial 

court’s ruling. Id. at 562 (applying the venerable rule that an appellate court should 

affirm a trial court’s ruling so long as it is correct under any theory of law applicable 

to the case, even if the trial court did not rely upon that particular theory) 

 The Amarillo court’s failure to apply with precision the proper abuse of 

discretion test by casting its eye on the entire contents of the juror questionnaires 

irreconcilably conflicts with established precedent from this Court.  For this reason, 

it should review the lower court’s finding that the trial court abused its discretion in 

this manner. 

A written response in a juror questionnaire 
does not prohibit a trial judge from interacting 

with the prospective juror when determining 
a challenge for cause 

 
 In matters of jury selection, trial courts are afforded considerable deference 

because it is in the best position to evaluate a prospective juror’s demeanor and 

responses. Colburn, 966 S.W.2d at 517.  This longstanding standard of review 

presumes interaction with veniremembers in live voir dire.  The law also requires 

that, in order to establish a proper basis for a challenge for cause, the defendant must 

show that the veniremember understood the requirements of the law and could not 

overcome his or her prejudice well enough to follow the law. Gardner v. State, 306 
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S.W.3d at 295.  However, a complaining defendant cannot satisfy this burden until 

the requirements of the law are explained during voir dire after jury information 

cards or juror questionnaires are answered. Id.  

 In order to find these facts in the face of conflicting or contradictory 

information, the trial court is not permitted to rely solely upon the information 

provided in the questionnaire since they do not constitute a part of the formal jury 

selection process.  Because a juror questionnaire is not considered to be a part of 

voir dire, a veniremember cannot be sufficiently questioned regarding possible 

prejudice revealed in the questionnaire without some minimum interaction on the 

part of the veniremember during voir dire. Cardenas v. State, 325 S.W.3d 179, 185-

86 (Tex.Crim.App. 2010); Garza v. State, 7 S.W.3d at 166.  Instead, possible 

prejudice or other indications suggesting disqualification can only be identified 

through interaction with the veniremember. Cade, supra * 70. 

 In addition to the lower court’s failure to state and apply this abuse of 

discretion standard, it seems to conclude that the trial court committed error by 

failing to restrict itself merely to the written answers in Freethy’s and Havlik’s 

written questionnaires.  In so doing, it necessarily failed to apply correctly the proper 

abuse of discretion test for if it had, it would have noted the multiple, inherently 

contradictory and confusing statements which both veniremembers made within 

their respective questionnaires. By actively engaging with both venirepersons in the 
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face of this conflicting evidence, it was up to the trial court to find the facts 

underlying the decision to grant or deny the challenge for cause.  This being a fact-

specific determination the trial court made after its questioning and observation of 

both prospective jurors, the appeals court is in no better position to make its own 

determinations of this ilk. 

   Because the juror questionnaire and its responses are not considered part of 

voir dire and cannot form the basis for a valid challenge for cause, the law requires 

the parties to engage with the prospective jurors on the requirements of the law 

applicable to the case.  Only through sufficient questioning can prejudice, 

predeterminations of guilt, bias or potential disqualification be explored and/or 

established. Cardenas v. State, 325 S.W.3d at 185.  And since the conduct of the voir 

dire examination rests largely within the sound discretion of the trial court, it has the 

right and duty to preside over how the court and the parties may acquire this 

information. Curry v. State, 910 S.W.2d 490, 492 (Tex.Crim.App. 1995). 

 The lower court’s opinion seems to exempt written answers to an art. 35.16 

(a)(10) inquiry embedded in a juror questionnaire from this hard and fast rule about 

the trial court’s duty to insure that the panel members are properly informed of the 

law’s requirements and that fact-intensive inquiries be conducted in order to flesh 

out biased, prejudiced or disqualified prospective jurors. (see Appendix A, lower 

court opinion at page 6: language according validity to Appellant’s challenges to 
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Freethy and Havlik “ . . . if a person answers that question in the affirmative [in the 

written questionnaire], no further questioning is to be had and they are there [sic] to 

be discharged.”)  This conclusion is in irreconcilable conflict with long-standing 

authority set by this Court over the past thirty years, as discussed above, and should 

be reviewed by the Court. 

PRAYER FOR RELIEF 

WHEREFORE, the State of Texas prays that the Court of Criminal Appeals 

grant this Petition for Discretionary Review and upon further briefing and oral 

argument, reverse the decision of the Court of Appeals. 

Respectfully submitted, 
 

ROBERT LOVE 
Randall County Criminal D.A. 

 
WARREN L. CLARK   
APPELLATE CHIEF 
warren.clark@randallcounty.com 
Assistant Criminal D. A. 
Randall County Crim. D.A.=s Office 
Randall County Justice Center 
2309 Russell Long Blvd., Ste. 120 
Canyon, Texas 79015 
806/468-5591 
 
s/ Warren L. Clark 
Warren L. Clark 
SBN 04300500 
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 CERTIFICATE OF COMPLIANCE 
 

The undersigned certifies that the word count to this document in Microsoft 
Word format contains 3,806 words. 
 

s/ Warren L. Clark 
Warren L. Clark 

 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing Petition For 
Discretionary Review was provided to the State Prosecuting Attorney and Hillary 
Netardus, Attorney for Appellant, on this the 18th day of March, 2020. 
 
 

s/ Warren L. Clark 
Warren L. Clark 
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